"inactive."  I further conclude and find the credible evi-
dence produced by the petitioner also establishes that the
mine has been abandoned for a period exceeding 90 days.
Accordingly, I conclude and find that the petitioner has
established both violationsr and the citations ARE AFFIRMED.

History of Prior Violations

No testimony was forthcoming from the petitioner with
respect to the respondent's prior history of violations.
However, an MSHA Proposed Assessment Form 1000-179, dated
September 24, 1986, and attached to the pleadings in this
case reflects 27 prior assessed violations for 141 inspection
days during the preceding 24-months.  Absent any further
explanation, I find no basis for concluding that the respon-
dent's prior history of violations warrant any additional
increases in the civil penalties I have assessed for the
citations which have been affirmed.

Good Faith Compliance

Although the violations remain unabated and the inspector
issued section 104(b) orders after the expiration of the time
fixed for abatement, I have considered the fact that the
respondent has financial difficulties which apparently forced
him to abandon his mining operation, and the possibility that
lack of funds prevented the physical sealing of the mine.  As
for the filing of the mine map, while I have some doubts that
this presented a monumental task on the part of the respon-
dent , I have taken into consideration the fact that the respon-
dent may have believed that compliance was only required if
the mine were permanently closed.

Negligence

The inspector found "moderate negligence" with respect
to both citations.  I agree, and I conclude that the respon-
dent knew or should have known of the requirements for filing
a map and sealing the mine when it is temporarily closed or
abandoned for more than 90 days.  However, I have also consid-
ered the fact that the respondent may have believed that the
requirements of section 75.1204 and 75.1711 only applied to
mines which have been permanently closed.  I conclude and
find that the violations were the result of ordinary negli-
gence by the respondent.

1382ase that the mine has not been an actively
